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INTRODUCTION

In the previous version of the National Policy
Review (NPR) submitted in March 2014, we
made an analysis of the sanitation programs
in India from the 1980s and evaluated their
performance. The focus of the paper was on
evaluating the guidelines of Nirmal Bharat
Abhiyan (NBA) and its overall performance.
The state level guidelines were analysed for
Tamil Nadu and Odisha and their
differential performance in the program was
also examined.

In this version of the NPR, PAC takes a rights
based approach towards analysing
sanitation in India. In the past year there
have been significant changes in the
sanitation space at the national level, the
most important one being the NBA being
replaced by the Swachh Bharat Mission -
Gramin (SBM-G).

Taking off from our understanding and
experience with the NBA we have critically
analysed the SBM-G. We have made an
analysis of the SBM guidelines and
evaluated the likelihood of the mission to
succeed in areas where NBA couldn't. SBM
is designed to have strong focus on IEC and
demand creation, this paper explores these
aspects.

PAC has completed the first Citizen Report
Card (CRC) in selected districts of Tamil
Nadu and Odisha. CRCs were used to
gather valuable feedback from beneficiaries
of the Individual Household Latrines
program (IHHL) under the Nirmal Bharat
Abhiyan.

Results of the CRC in both states — Tamil
Nadu and Odisha — give clear pointers to
issues plaguing the NBA. These issues if
unresolved will continue to cripple SBM as
well. Not giving enough voice and choice to
the beneficiaries and awarding contracts to
NGOs and/or contractors to build toilets
severely reduces the chances of completed
and usable toilets, longevity of the toilets
and, importantly, usage of the toilets. It is
also important to remember that coverage
data based on number of toilets built, do
not give a clear picture regarding usage
and will be an impediment to achieving
Open Defecation-Free status by 2019 as
envisaged by the SBM.

The NPR will be further revised to include
our experience with advocacy and
application of other social accountability
took in the project districts in the future. It
will also discuss in detail the changing
policy scenario w.r.t rural sanitation in India
and the institutional mechanisms that
support the same.
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SANITATION
A RIGHT

Indian context

Fundamental rights enshrined in our constitution are defined as basic
human rights that all citizens have right to. They guarantee civil
liberties such that all Indians can lead their lives in peace and
harmony. The Fundamental rights (Article 14 to 35)' are enshrined in
the Part Ill if the Indian Constitution.

Article 21 is the Right to Life, which is the right to lead a meaningful,
complete and dignified life. Though the right to sanitation has not
been included explicitly as a fundamental right under the Constitution,
the higher judiciary has interpreted it as a part of the fundamental
right to life. In a 1981 Supreme Court ruling, access to water and
sanitation has been declared as a constitutional right, under the right
to life.

Dignity is an important and non-negotiable facet of human right and
it is an integral part of the right to life. The right to life with dignity
necessarily encompasses the bare necessities of life. The term 'bare
necessities of life' arguably includes proper sanitation facilities, as the
practice of open defecation or a life with polluted drinking water
sources and environment cannot be considered as a life with dignity
as understood in the context of the right to life under the constitution.

Proper and adequate sanitation is crucial for
the realisation of a number of fundamental
rights enshrined under the Constitution.

Sanitation is directly linked to several
fundamental rights, such as the right to
water, the right to health, the right to
education and the right to clean
environment. While the right to water, the
right to health and the right to environment
have been declared by the Supreme Court
as part of the right to life under Article 21,
the right to education has been included as
an explicit fundamental right (Article 21A).

The concept of sanitation as it is understood
in India includes personal hygiene, home
sanitation, safe water, garbage disposal,
excreta disposal and waste water disposal.
Thus, the right to sanitation demands a
framework in which all the above
mentioned goals of sanitation are achieved
without any discrimination on any criteria
such as caste, class and economic capacity.

The right to sanitation envisages that
everyone should be able to enjoy this right
equally. The non-discrimination norm of the
right to sanitation is highly relevant for rural
sanitation in India because historically

oppressed castes still suffer undue
disadvantage in accessing sanitation
facilities.

Thus, being a constitutional right, the right
to sanitation casts the primary duty upon the
government to create conditions through
legal and policy interventions so that
everyone can enjoy the right to sanitation.
The government is also duty bound to take
all possible measures and use available
resources to make the right to sanitation a
reality for all.

The non-existence of sanitation facilities or
differential facilities for different people
indicates inadequate and ineffective
fulfilment of the responsibilities of the
government deriving from the right to
sanitation.

Inadequate and improper sanitation
scenario in rural India expose the ineffective
realisation of the right fo sanitation and it is
an impediment to the realisation of a
number of other fundamental rights
guaranteed under the Constitution. It also
exposes the ineffective fulfilment of legal
responsibilities by the government, including
local bodies.

'Charter of rights contained in the —Constitution of India. It guarantees civil liberties such that all Indians can lead their lives in peace

and harmony as citizens of India

*http://lawmin.nic.in/olwing/coi/coi-english/Const.Pock%202Pg.Rom8Fsss(6). pdf




According to the Directive Principles (Article 47), the State shall regard
the raising of the level of nutrition and the standard of living of its
people and the improvement of public health as among its primary
duties’. In an epic ruling of 1989 the Supreme Court said that the
'Directive Principles', which were fundamental in the governance of the
country, cannot be isolated from the fundamental rights guaranteed.
They are supplementary to each other and have to be read into the
fundamental rights. Hence the Directive Principles also push towards
universal and improved sanitation in the county.

International context

India along with 156 other countries is signatory to the Universal
Declaration of Human Rights (United Nations). Article 3 (Right to life,
liberty and security of person) and Article 25 (Right to a standard of
living adequate for the health and well-being) of the declaration push
towards a better standard of living. The lack of sanitation and its
resulting consequences in poor health, low human productivity and
poor standards of living is thus a major impediment in fulfilling the
declaration.

Resolution 64/292 from the United Nations General Assembly,
approved in July 2010, affirms water and sanitation rights as
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“essential for the full enjoyment of life and all human rights®.

India was also a signatory to the Millennium Development Goals and
had committed to halve, by 2015, the proportion of the population
without sustainable access to safe drinking water and basic sanitation.
The Sustainable Development Goals (SDGs) are a proposed set of
targets relating to future international development. They are to
replace the Millennium Development Goals once they expire at the
end of 2015.

The SDGs were first formally discussed at
the United Nations Conference on
Sustainable Development held in Rio de
Janeiro in June 2012 (Rio+20). Achieving
universal access to safe drinking water,
basic sanitation and modern energy services
is one of the greatest multifaceted
development challenges confronting the
world today. The post 2015 development
agenda will have to respond to these
challenges in a manner that allows both
developed and developing countries to
forge endogenous pathways that build
resilience contribute to the eradication of
poverty and lead to sustainable
development. Thus, water, sanitation and
sustainable energy will be at the core of
sustainable development.

Realising the Right to Sanitation

In this section we highlight some of the
changes needed to ensure that the existing
legal framework complements the sanitation
programmes, schemes and policies
developed by the government. These
programmes are expected to work within
the parameters and norms set by the legal
framework (particularly the right to
sanitation). Otherwise, sanitation
programmes and projects run the risk of
violating societal norms and failing to
address the desired objectives.

*http://lawmin.nic.in/ncrwc/finalreport/v1ch3.htm

Hence it is important o ensure that the
implementation of sanitaion programmes
and schemes are complementary to the
established legal rights and norms.

Setting the Right to Sanitation as
the Primary Goal

Being directly linked to Right to Life
(fundamental right), the right to sanitation
needs to be given high priority through
policies and schemes and should be non-
discriminative in nature and should give
special consideration to vulnerable sections
of the society. This is particularly essential
because women and lower castes such as
Dalits continue to be the immediate and
worst victims of inadequate and improper
sanitation.

Implementation of the right to sanitation
should be stated as the primary objective of
all sanitation related programmes and
policies. Such recognition is necessary to
ensure that the benefit of various sanitation
programmes, schemes and policies reach to
those who need it most. It is also necessary
to ensure that the implementation of various
sanitation programmes, schemes and
policies does not discriminate people based
on any criteria including caste, religion, and
title or economic capacity.

‘http://www.un.org/waterforlifedecade/human_right_to_water.shtml




Linking Manual Scavenging with the Right to
Sanitation

The sanitation policy framework does not adequately incorporate the
objective of eradication of manual scavenging as one of its goals.

Though the law prohibiting manual scavenging recognizes clearly the
link between prohibition of manual scavenging and sanitation goals,
the ongoing reforms in the rural sanitation sector fails to recognize it.

For example, the issue of manual scavenging neither finds a place in
the Nirmal Bharat Abhiyan Guidelines, 2012 nor the Swachh Bharat
Mission (Gramin) Guidelines, 2014.While the issue of dignity should
be the most important part of the legal framework prohibiting manual
scavenging, its link with the framework for sanitation cannot be
ignored. In fact, the efforts to implement the law prohibiting manual
scavenging need to be complemented by a proper framework for
sanitation. It needs to be recognized that the practice of manual
scavenging is incompatible with the right to sanitation of the person.

Prioritising the Safety and Security of Women

Physical and sexual violence against women while going for
defecation in the field under the cover of darkness is becoming
increasingly common in rural India. There are a number of cases
involving the issue of rape or sexual harassment of women including
minors while going for open defecation. The root cause of this

problem is the lack of proper sanitation
facilities within or near to their houses. This
issue links sanitation with safety and security
of women. This link needs to be recognised
in the sanitation framework and priority
shoud be given to the realisation of the right
to sanitation of women while implementing
sanitation programmes and schemes.

Respect for the Decentralisation
Principle

The Constitution of India, through the 73rd
amendment, envisages decentralisation as a
principle of governance and provides for
devolution of powers and responsibilities to
the local level. The powers and
responsibilities regarding rural health and
sanitation are vested with local bodies.
Thus, sanitation related functions are to be
carried out by the panchayats at various
levels. Rural sanitation programmes should
not ignore the principle of decentralisation
enshrined in the Constitution; sanitation
related powers and duties should be
retained with the local bodies.

Need for a Framework Law for
Sanitation

A statutory framework that lays down
principles and norms to be followed while
implementing sanitation programmes and
projects is required. All key norms and
principles such as the right to sanitation, the
decentralization principle, women's rights
and dignity as well as linkages between
manual scavenging and sanitation should
be specifically mentioned in the statutory
framework. This would facilitate legall
control of implementation of sanitation
programmes and projects. Such a
framework also provides an opportunity to
the people to challenge policy
implementation in case of violation of legal
norms and principles. In the absence of a
legal framework, the policy implementation
in the sanitation sector goes unchecked and
unchallenged.




INDIAN CONTEXT

CONSTITUTION

OF INDIA

ARTICLE 21
(1981,SUPREME COURT JUDGEMENT

Access to water and sanitation has been
declared as a constitutional right.)

ARTICLE 47

The State shall regard raising the level of
nutrition and standard of living of its people
and improvement in public health as its

primary duty.

RIGHT FU@

TO LIFE \XcHr
DIGNITY

= INTEGRAL PART OF RIGHT TO LIFE

= LACK OF SANITATION IS AN IMPEDIMENT
TO RIGHT TO LIFE

INTERNATIONAL CONTEXT

UN GENERAL

ASSEMBLY

(RESOLUTION 64/292 - JULY 2010
DECLARES: Right to water and sanitation
essential to enjoy all human rights.)
ARTICLE 3

Universal Declaration of Human Rights
Right to life, liberty and security.

ARTICLE 25

Universal Declaration of Human Rights
Right to a standard of living adequate
for health and well being.

India is a signatory to the
Universal Declaration of Human Rights

LACK OF
SANITATION

RESULTS IN CONSEQUENCES IN POOR HEALTH,
LOW HUMAN PRODUCTIVITY AND POOR
STANDARD OF LIVING.



POLICY
INITIATIVES

A number of law and policy initiatives have been taken for the
realisation of the right to sanitation albeit without recognising it as a
declared right. This section examines these initiatives in the rural
context.

Sanitation is a state subject under the Constitution and it is being
mostly dealt with at the local level by local bodies. The Constitution of
India supports this as it envisages the implementation of sanitation
schemes by panchayats. The 73rd amendment to the Constitution
calls for devolution of a number of powers and responsibilities
including sanitation to panchayats at appropriate levels.

In the rural context, panchayats play a critical role in providing
sanitation facilities. Panchayati Raj laws make it a responsibility of the
gram panchayat to take all necessary actions for the improvement of
sanitation. This includes implementation of rural sanitation schemes
and sanitation related activities such as cleaning of public roads,
drains, tanks, wells and other public places, construction and
maintenance of public latrines. Some states have established state
level institutions to take care of water and sanitation (para-statals).

Environmental laws also contribute to the realisation of the right to
sanitation. Some of the aspects of sanitation such as safe water,

regulation of industrial effluents and waste
water disposal come under the purview of
the existing environmental laws. For
example, state pollution control boards have
been established under the Water
(Prevention and Control of Pollution) Act,
1974 to prevent and control water pollution.
The use of stream or well for disposal of
poisonous, noxious or polluting matter is
prohibited under this law.

Thus, Panchayati Raj laws, laws establishing
Para-Statal Agencies and Environmental
Laws constitute the major statutory
framework relevant to the right to
sanitation..

Overview of Rural Sanitation
Policies:

Sanitation programs planned and launched
by the Government of India over nearly
thirty years have attempted to reduce open
defecation in the country.

Starting with the Central Rural Sanitation
Programme (CRSP) in 1986, the focus has
been on improving sanitation by building
individual household latrines, especially in
rural areas, as well as community facilities
in villages, schools and Anganwadis.
Individual latrines were to be built with the

help of a government subsidy to the
household, while the community toilets were
built with pooled funds of the state and
central governments. The rural sanitation
program under CRSP went through several
periodic revisions based on feedback from
the states, as well as the five year plan
allocations of the National Planning
Commission. The revisions led to the
program moving from a supply side,
infrastructure and subsidy driven program to
a demand driven and integrated approach
to ending open defecation by providing
funds for infrastructure, as well as demand
generation activities through education and
communication campaigns.

The CRSP eventually gave way to the Total
Sanitation Campaign (TSC) in 1999. This
program focused on enhancing the demand
driven focus, with greater allocations for
Information, Education and Communication
(IEC) activities to generate demand, and
accelerating individual toilet coverage in the
country, especially in rural areas. In 2012,
TSC was renamed Nirmal Bharat Abhiyan
(NBA) and additional components such as
NREGA convergence was added to
supplement the amount available to
beneficiaries to construct individual
household toilets.




A brief summary of each stage of the Government's sanitation
program is given in Table 2.

Despite such programmatic interventions by the Government across
the country and over the years, rural sanitation in India is still patchy.
Progress over the span of each scheme is only incremental, leaving
large sections of the population continuing to engage in open
defecation.

64% 9% 4%  22% 81% 31%
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TOTAL: 24% TOTAL: 36% TOTAL: 47%

Table 1: Percent Households with Toilets (National - 2011 Census)

We see in Table 1 above that over twenty years of implementation,
coverage of households with toilets is still less than a third in rural
areas. Even where toilets have been built, and targets have been
achieved on paper, the condition of the toilets and actual usage are
far below the numbers published by the respective schemes of the
Government.

Central Rural Sanitation Programme (1986): The Central Rural Sanitation Programme was
one of the first schemes of the central government which focused solely on rural sanitation. The
programme sought to construct household toilets, construct sanitary complexes for women,
establish sanitary marts, and ensure solid and liquid waste management.

Total Sanitation Campaign (1999): The Total Sanitation Campaign was launched in 1999 with
a greater focus on Information, Education and Communication (IEC) activities in order to make
the creation of sanitation facilities demand driven rather than supply driven. Key components of
the Total Sanitation Campaign included:

(i) financial assistance to rural families below the poverty line for the construction of

household toilets,

(i) construction of community sanitary complexes,

(i) construction of toilets in government schools and anganwadis,

(iv) funds for IEC activities,

(v) assistance to rural sanitary marts, and solid and liquid waste management.

Nirmal Bharat Abhiyan (2012): In 2012, the Total Sanitation Campaign was replaced by the
Nirmal Bharat Abhiyan (NBA), which also focused on the previous elements. According to the
Ministry of Drinking Water and Sanitation, the key shifts in NBA were:
() o greater focus on coverage for the whole community instead of a focus on individual
houses,
(ii) the inclusion of certain households which were above the poverty line,
more funds for IEC activities, with 15% of funds at the district level earmarked for IEC.

Swachh Bharat Mission (Gramin) (2014): in October 2014, NBA was replaced by Swachh
Bharat Mission (Gramin) (SBM-G) which is a sub-mission under Swachh Bharat Mission. SBM-G
also includes the key components of the earlier sanitation schemes such as the funding for the
construction of individual household toilets, construction of community sanitary complexes, waste
management, and IEC. Key features of SBM-G, and major departures from earlier sanitation
schemes, are outlined in the next section.

Table 2: Summary of Government Schemes to Improve Sanitation®

°t Ibid.
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SWACHH BHARAT

MISSION (GRAMIN)

To accelerate the efforts to achieve universal sanitation coverage and
to put focus on sanitation, the Prime Minister of India launched the
Swachh Bharat Mission (SBM) on 2nd October, 2014. SBM has two
Sub-Missions, the Swachh Bharat Mission (Gramin) and the Swachh
Bharat Mission (Urban), which aims to achieve Swachh Bharat by
2019, as a fitting tribute to Mahatma Gandhi on his 150th Birth
Anniversary.

Bringing about an overall improvement in the general quality of rural
life is one of the core objectives of the SBM-Gramin. Creating a
genuine demand for sustainable sanitation solutions and changing
attitudes and behaviours figure prominently in the objectives of the
mission.

Since sanitation is a state subject, the states have been given the
freedom to design their own frameworks. They have been given the
flexibility to use incentives available for the construction of individual
household toilets in any way they deem fit. Collective behaviour
change and community led total sanitation are the widely suggested
approaches, with the Centre expected to complement the efforts of the
State Governments.

The guidelines issued by the MDWS lists a three-phase process
describing the various activities to be undertaken under each of these
phases — planning, implementation and sustainability. Some of the
important components listed out include start up activities such as
conducting baseline surveys and preparing state plans; preparing IEC
campaign plans and capacity building of stakeholders such as PRI

functionaries and ASHAs. In order to
strengthen the implementation mechanism,
technical experts on a wide variety of
subjects such as IEC, Behaviour Change
Communication (BCC) and capacity
building will be made available at all levels.

Information about the role of and
administrative structure at the Panchayat
and Block level, role of Community Based
Oganizations and Swachhata Doots in
addition to information on Microfinance
options for toilet construction and Rural
Sanitary Marts are clearly spelt out in the
guidelines. A Revolving Fund will be made
available to SHGs and societies at the
district level through which loans can be
disbursed to members for constructing
toilets.

As the Swachh Bharat Mission aims to serve
as a platform for corporate houses to meet
their mandatory social responsibility
requirements, the role of CSR funding in
improving rural sanitation has also been
briefly discussed in the SBM guidelines. In a
separate guideline on CSR activities in the
sanitation sector released by the MDWS
recently several recommendations are made
to corporates and PSUs such as taking up
various activities such as IEC work, giving
additional funds to households for toilet
construction, providing trained personnel to
maintain sanitation facilities, construction of

toilets among others etc. The MDWS will co-
ordinate the implementation of CSR-funded
sanitation projects.

THE MAIN OBJECTIVES

OF THE SBM(G)

AS STATED IN THE GUIDELINES ARE:

a) Bring about an improvement in the
general quality of life in the rural areas, by
promoting cleanliness, hygiene and
eliminating open defecation.

b) Accelerate sanitation coverage in rural
areas to achieve the vision of Swachh
Bharat by 2nd October 2019.

¢) Motivate Communities and Panchayati
Raj Institutions to adopt sustainable
sanitation practices and facilities through
awareness creation and health education.

d) Encourage cost effective and
appropriate technologies for ecologically
safe and sustainable sanitation.

e) Develop where required, Community
managed sanitation systems focusing on
scientific Solid & Liquid Waste
Management systems for overall
cleanliness in the rural areas.




SBM (G)
POLICY REVIEW

The SBM strategy is to move towards a 'Swachh Bharat' by providing
flexibility to State governments (as sanitation is a state subject) to
decide on their implementation policy and mechanisms, taking into
account state specific requirements. As per SBM guidelines, states are
to develop an 'Implementation Framework' that can utilise the
provisions under the mission effectively and maximize the impact of
the interventions. The role of Government of India is to only
compliment efforts of the state governments and undertake
monitoring and evaluation activities.

A point of differentiation between NBA and SBM is that unlike NBA
where the 'Gram Pancahyat' is the base unit in SBM the 'District' is
considered as the base unit for the implementation for the program.
The District Collectors/Magistrates/CEOs of Zilla Panchayats are
expected to lead the Mission themselves, so as to facilitate district wide
planning of the Mission and optimum utilization of resources.

As per the SBM guidelines each district will prepare a project proposal
that will be submitted to the state government. After scrutinizing the
state government will consolidate the same into the 'State Plan'. The
'State Plan' with district wise details will be shared with the
Government of India (Swachh Bharat Mission-Ministry of Drinking
Water and Sanitation). This Plan will include a district wise 5 year Plan
along with 5 independent annual Plans which merge into the 5 year
Plan. These plans need be approved by the Ministry each year. On the
basis of formative research and consultation rounds, the State will
have to develop a tailor-made communication strategy, a
communication plan, and material.
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The National Rural Livelihood Mission
(NRLM) is being implemented across India
through a huge network of SHGs, Village
Organizations (VO) of SHGs, Block level
and District level Federations of SHGs for
improving quality of life, besides
strengthening livelihood options. The state
governments should tie up with State Project
Management Units of NRLM for utilizing the
huge network of SHGs for effective IEC and
BCC, triggering demand and promoting
area specific toilet design and specification.
The SHGs can also be effectively used as a
micro financing unit for sanitation
infrastructure. The Revolving Fund available
under the SBM(G) also may be utilized
through the NRLM mechanism. SHGs may
also be utilized for working as Rural Sanitary
Marts (RSMs) in remote areas where bulk
procurement and delivery of quality
hardware for toilet construction may be
assured through such system. All these
activities can be funded for under the

SBM(G).




USE OF
NRLM NETWORK (NRLM)

IEC AND BCC
SELF HELP GROUP SBM(G)

NETWORK (SHG)

VILLAGE RURAL SANITARY

MARTS

ORGANIZATION (VO)

BLOCK & DISTRICT
FEDERATION REVOLVING FUND

SHG

RALU

National, State, District Level

Evaluate monitoring exercise

Advice corrective action

Upscale good practices

Brainstorming, Research, Field trials

The guidelines recommend the setting up of 'Rapid Action Learning
Unit (RALU) 'at the National, State and District levels to evaluate the
monitoring exercise, provide advice on corrective action and upscale
good practices. RALUs will be small, flexible and specialized to meet
these needs and to find fast and effective ways forward, developing,
sharing and spreading solutions. They will be based on learning's
about Action (what is happening in the field) and from Action (by
trying out through Innovative action).These units will carry out activities
including being upto date with field activities under SBM(G),
brainstorming and search; field trials of innovative approaches;
research and sharing and feedback. The RALU will be funded through
the Administration component of the SBM(G), from which monitoring
and evaluation funds are provided.

Under NBA, to enhance the incentives for
IHHLs further focussed support funding was
partly through NBA and partly from
MGNREGA. However there were
implementation difficulties in convergence
of NBA with MGNREGA as fun